
.... 
Canadian 
Judicial Council 

Conseil canadien 
de la magistrature 

Ottawa, Ontario K1 A OW8 

Dr. Julie Macfarlane 
Professor of Law 
University of Windsor 
401 Sunset A venue 
Windsor, Ontario N9B 3P4 

Dear Professor Macfarlane: 

27 February 2015 

I write on behalf of several members of the Canadian Judicial Council who asked that I 
respond to the "Open Letter to the Canadian Judiciary" written by you as coordinator of the 
National Self-Represented Litigants Project (NSRLP). All members of Council are deeply 
committed to fostering equal access to justice and ensuring fair treatment for all litigants in 
the courts. 

In preparing this response, I consulted with several key contributors including Council' s 
Public Information Committee and a number of Chief Justices. They accept that the Open 
Letter was an earnest attempt by the signatories to engage in a dialogue with members of 
the judiciary on the challenges and constraints they face in their efforts to navigate the 
justice system without the aid of counsel. 

That said, the Open Letter contains many assumptions and misunderstandings, both about 
the role of the judiciary and judicial attitudes towards SRLs. There are clear benefits to be 
gained through further engagement with the SRL community that may lead to a common 
understanding about inherent myths and truths. Indeed, moving the agenda forward in a 
positive way, through effective collaboration and dialogue, will depend largely on efforts to 
explore and clarify underlying assumptions. 
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Members of Council have been working to address the challenges relating to SRLs, often in 
collaboration with other organizations concerned with access to justice. The Chief Justice 
of Canada and Chairperson of the Canadian Judicial Council, the Right Honourable 
Beverley McLachlin, has spoken about these challenges on numerous occasions. 

In 2007, the Council adopted a "Statement of Principles on Self-represented Litigants" to 
"promote opportunities for all persons to understand and meaningfully present their case, 
regardless of whether or not they are represented by counsel". The Statement of Principles 
provides explanatory commentary and identifies the responsibilities of the judiciary, court 
administrators, self-represented persons, the Bar and others. That document also 
recommends that judges and court administrators inform SRLs of the potential 
consequences of proceeding without a lawyer and refer these persons to available sources 
of representation or to other appropriate sources of information, education, advice and 
assistance. Depending on the circumstances and nature of the case, judges may explain the 
relevant law and its implications before the SRL makes critical choices. In appropriate 
circumstances, judges may consider providing SRLs with information to assist them in 
understanding and asserting their rights, or about raising arguments before the court. Judges 
ensure that procedural and evidentiary rules are not used to unjustly hinder the legal 
interests of SRLs. However, these principles also state that judges cannot act as an advisor 
or representative of an SRL. This is a delicate, sometimes difficult, balance to achieve. 

The Council has also worked with the National Judicial Institute to develop resources for 
judges to assist them when SRLs appear before them in their courtrooms. These NJI led 
resources are available for the use of all judges in Canada and are regularly updated to 
ensure that they reflect best practices. 

Most courts offer helpful advice to those who are SRLs in the form of website documents, 
guidebooks and resources designed to assist in the drafting of court documents and how to 
prepare for hearings. Efforts to assist SRLs have also been undertaken by government 
ministries, court administration, the Bar, public legal education organizations, legal aid 
organizations and others who have created self-help centres and devised new approaches to 
the provision of advice (such as unbundled services), expanded role of supervised 
paralegals, pro bono clinics, online resources, and more. 

Indeed, much work is being undertaken by the broad access to justice community across the 
country, including your NSRLP, the National Action Committee on Access to Justice, and 
the Canadian Forum on Civil Justice. This work is resulting in a growing body of 
knowledge that is emerging from important research to better understand who is SRL, why, 
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and what challenges and opportunities they may face, whether systemic or particular to 
their circumstance. For example, the Canadian Forum on Civil Justice has identified a 
typology of 7 types of SRLs, which makes it clear that there are many reasons that 
individuals appear in courts without representation, and, with that, a variety of needs to 
which the courts must respond. The litigants on whose behalf you wrote to the Council fall 
into one (or more) of these types. However, they do not represent all of the types of SRLs 
who appear in our Courts, and whose needs must be addressed. 

Judges take a keen interest in and benefit greatly from any research that provides them with 
a deeper and richer understanding of the issues faced by litigants who appear before them. 
Through concerted efforts to better understand and appreciate respective perspectives, we 
may collectively achieve some important gains to improve access and further strengthen our 
justice system. 

Sincerely, 

N onnan Sabourin 

cc. Members of Council 


